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OPI NI ON
TSOQUCALAS, Senior Judge: Plaintiffs, Koyo Sei ko Co., Ltd. and
Koyo Corporation of U S. A (collectively "Koyo"), nove pursuant to
USCIT R 56.2 for judgnent upon the agency record challenging a
singl e aspect of the Departnent of Commerce, International Trade
Adm nistration's ("Comrerce") final determ nation, entitl ed Tapered

Roll er Bearings and Parts Thereof, Finished and Unfini shed, From

Japan, and Tapered Roll er Bearings, Four Inches or Less in Qutside

D aneter, and Conponents Thereof, From Japan; Final Results of

Anti dunping Duty Adm nistrative Reviews ("Final Results"), 63 Fed.

Reg. 63,860 (Nov. 17, 1998).

Specifically, Koyo chall enges Conmerce’s use of entered val ue
to establish the assessnent rate under 19 C F.R 8§ 351.212(b)
(1998).
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Commerce and defendant-intervenor, The Tinken Conpany
(“Tinmken”), respond that Comrerce’s use of entered value to
calculate the assessnment rate was proper and in accordance with

| aw.

BACKGROUND
Thi s case concerns an admi ni strative revi ew of the anti dunpi ng
duty order on tapered roller bearings and parts thereof inported
from Japan during the review period of OCctober 1, 1996 through

Sept ember 30, 1997.1

Commerce reviewed and published the prelimnary results on

July 10, 1998. See Tapered Roller Bearings and Parts Thereof,

Fi ni shed and Unfinished, From Japan, and Tapered Roll er Bearings,

Four Inches or Less in Qutside D aneter, and Conponents Thereof,

FromJapan; Prelimnary Results of Antidunping Duty Admi nistrative

Revi ews, 63 Fed. Reg. 37, 344. On Novenber 17, 1998, Comrerce

published the final review at issue here. See Final Results.

! Since the adnministrative reviewat issue was initiated after
Decenber 31, 1994, the applicable lawis the antidunping statute as
anended by the Uruguay Round Agreenents Act, Pub. L. No. 103-465,
108 Stat. 4809 (1994) (effective January 1, 1995) (“URAA’). See
Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Gir.
1995) (citing URAA §8 291(a)(2), (b) (noting effective date of URAA
anmendnents)).
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The review arose from two antidunping proceedings: the
anti dunping finding regarding tapered roller bearings, four inches

or less in dianeter (“0-4" TRBs”), and conponents thereof, from

Japan, see Tapered Roller Bearings and Certain Conponents From
Japan, 41 Fed. Reg. 34,974 (Aug. 18, 1976), and the anti dunping
duty order on tapered roller bearings (“over-4" TRBs”) and parts

t hereof, finished and unfinished, fromJapan. See Anti dunping Duty

Order; Tapered Roller Bearings and Parts Thereof, Finished and

Unfinished, From Japan, 52 Fed. Reg. 37,352 (Cct. 6, 1987).

Al t hough Comrerce’s notice of opportunity to request a revi ew
covered both antidunping proceedings, the antidunping finding
concerning the 0-4" TRBs and the anti dunpi ng duty order concerning
over-4" TRBs, Koyo only requested a review of the findings

concerning 0-4" TRBs.

JURI SDI CTI ON

This Court has jurisdiction over this matter pursuant to 19

U S. C § 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994).

STANDARD OF REVI EW

This Court will uphold Commerce's final determination in an

adm nistrative review unless it is "unsupported by substantia



Court No. 99-01-00001 Page 5

evi dence on the record, or otherwi se not in accordance with |aw "

19 U.S.C. § 1516a(b)(1)(B).

Subst antial Evi dence
Substantial evidence is "nore than a nere scintilla. It means
such relevant evidence as a reasonable mnd mght accept as

adequate to support a conclusion.” Universal Canera Corp. v. NLRB,

340 U. S. 474, 477 (1951) (quoting Consolidated Edison Co. v. NLRB,

305 U. S 197, 229 (1938)). Substantial evidence "is sonething | ess
t han the wei ght of the evidence, and the possibility of drawi ng two
i nconsi stent conclusions from the evidence does not prevent an
adm ni strative agency's finding frombei ng supported by substanti al

evidence." Consolo v. Federal Maritine Commin, 383 U S. 607, 620

(1966); see Tinken Co. v. United States, 12 CIT 955, 962, 699 F.

Supp. 300, 306 (1988) ("It is not within the Court's domain either
to weigh the adequate quality or quantity of the evidence for
sufficiency or to reject a finding on grounds of a differing
interpretation of the record."”) (citation omtted). Mor eover,
"[t]he [Clourt may not substitute its judgnment for that of the
[ agency] when the choice is 'between two fairly conflicting views,
even though the [Clourt would justifiably have nade a different
choice had the matter been before it de novo. . . .'" Anerican

Spring Wre Corp. v. United States, 8 CIT 20, 22, 590 F. Supp.

1273, 1276 (1984) (quoting Penntech Papers, Inc. v. NLRB, 706 F.2d
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18, 22-23 (1st Cr. 1983) (quoting, in turn, Universal Canera, 340

U S. at 488)).

I1. Chevron Two-Step Anal ysis

In determning whether Commerce's interpretation and
application of the antidunping statute is "in accordance with | aw, "
the Court applies the two-step analysis prescribed by Chevron

US. A Inc. v. Natural Resources Defense Council, 467 U S. 837

(1984). Under the first step, the Court reviews Commerce's
construction of a statutory provision to ascertain whether
"Congress has directly spoken to the precise question at issue."
Id. at 842. To determ ne "whet her Congress had an intention on the
preci se question at issue, [the Court] enploy[s] the 'traditional

tools of statutory construction.'" Tinmex V.I., Inc. v. United

States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron, 467
US at 843 n.9). "The first and forenbst "tool' to be used is the
statute's text, giving it its plain meaning." 1d. (explainingthat
"a statute's text is Congress's final expression of its intent")

(citing VE Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d

1574, 1579 (Fed. Cr. 1990)). If the statute's plain |anguage
answers the question, "that is the end of the matter." [d. (citing

Muwwakkil v. OFfice of Personnel Managenent, 18 F. 3d 921, 924 ( Fed.

Cr. 1994)). Beyond the statute's text, the tools of statutory

construction "include the statute's structure, canons of statutory
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construction, and legislative history." 1d.; but see Flora Trade

Council v. United States, 41 F. Supp. 2d 319, 323 n.6 (1999)

(noting that "[n]ot all rules of statutory constructionrise to the

| evel of a canon, however.") (citing U S. Steel Goup v. United
States, 22 CIT __, 998 F. Supp. 1151, 1157-58 (1998) (rejecting the

use of the maxim expressi o unius est exclusio alterius to discern

Congress's intent under Chevron step one)).

If, after enploying the first prong of Chevron, the Court
determ nes that the statute is silent or anbi guous with respect to
the specific issue, the question for the Court becones whether
Commerce's construction of the statute is perm ssible. See
Chevron, 467 U.S. at 843. Essentially, thisis aninquiry into the

reasonabl eness of Commerce's interpretation. See Fujitsu Gen. Ltd.

v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996); see also

Mat sushita Elec. Indus. Co. v. United States, 750 F.2d 927, 933

(Fed. Gir. 1984). Provi ded Conmerce has acted rationally, the

Court may not substitute its judgnment for the agency's. See | PSCO

Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cr. 1992); see

al so Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Gir.

1994) (holding that "a court nust defer to an agency's reasonabl e
interpretation of a statute even if the court m ght have preferred
another."). The "[Clourt will sustain the determnation if it is

reasonable and supported by the record as a whole, including
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whatever fairly detracts fromthe substantiality of the evidence."

Negev Phosphates, Ltd. v. United States, 12 C T 1074, 1077, 699 F.

Supp. 938, 942 (1988). In determning whether Commerce's
interpretation is reasonable, the Court considers the follow ng
non-exclusive list of factors: the express terns of the provisions
at issue, the objectives of those provisions and the objectives of

t he anti dunpi ng schene as a whol e.

DI SCUSSI ON

Cal culation of the Antidunping Duty Assessnent Rate

A Backgr ound

This case arises fromthe final results of the antidunping
duty order on tapered roller bearings and parts thereof
manuf actured by a foreign manufacturer, Koyo Sei ko Co., Ltd., and
inported from Japan by Koyo Corporation of US A (“KSU), a
subsidiary of Koyo, which through its sales and distribution
di vision, Koyo Corporation of U S A -Sales D vision, was an
excl usi ve i nporter of nmerchandi se produced by Koyo Sei ko Co., Ltd.,
during the review period of October 1, 1996 through Septenber 30,

1997. See Final Results, 63 Fed. Reg. at 63,860. In the subject

review, Conmerce, followng its usual practice in ascertaining cash
deposit rates and assessnent rates, stated that “[t] he cash deposit

rate has been determned on the basis of the selling price to the



Court No. 99-01-00001 Page 9

first unaffiliated U.S. custoner. For apprai senent purposes, where
information is available, [Comrerce] will use the entered val ue of

t he nerchandi se to determ ne the assessnent rate.” Final Results,

63 Fed. Reg. at 63, 876.

Any of Commerce’s findings concerning assessnent rates and

cash deposit rates is subject to 19 U. S.C. § 1675(a)(1)(B) (1994)
whi ch provides that Comerce shall “review, and determine (in
accordance with paragraph(2)), the anount of any antidunping duty
" Paragraph two further states that the dunping nmargin

“shall be the basis for the assessnent of . . . antidunping duties

on entries of nerchandise . . . .” 19 U S. C 8§ 1675(a)(2)(0C).

The dunping margin (equal to the anmount of antidunping duty
owed) is the anobunt by which normal value (“NV’) exceeds the export
price (“EP”) or constructed export price (“CEP’) on the subject
mer chandi se sold during the period of review (“POR').2 See 19

U S.C. § 1677(35) (1994).

NV is the conparable price for a product |ike the inported

mer chandi se when first sold (generally, to unaffiliated parties)

2 Because Koyo had only constructed export price (“CEP’) sales
during the period of review (“POR’), Koyo' s argunents address only
the calculation of the assessnent rate for CEP sales. See Koyo's
Reply Br. at 2 n.1. However, for the purpose of our analysis, the
out cone woul d be identical if Koyo had both export price (“EP’) and
CEP or only EP sales during the POR
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“for consunption in the exporting country, in the usual comerci al
quantities and in the ordinary course of trade and, to the extent
practicable, at the sanme level of trade as the export price or

constructed export price.” 19 U.S.C. 8§ 1677b(a)(1)(B)(i) (1994).

The export price neans the “price at which the subject
merchandise is first sold . . . by the producer or exporter of the

subj ect merchandi se outside of the United States to an unaffiliated

purchaser,” while the constructed export price is the “price at
whi ch the subject nerchandise is first sold . . . in the United
States . . . [by] producer or exporter . . . to a purchaser not
affiliated with the producer or exporter . . . .7 19 US C 8§

1677a(a), (b) (1994).

Cash deposit is a provisional remedy. Wen Conmerce directs
Custons to suspend |iquidation upon a prelimnary determ nation of
dunping, the inporter nust nake a cash deposit of estimted
antidunping duties with Custons or post a bond or other security.
See 19 U S.C 8§ 1675(a)(2)(B)(iii); accord Ceneral Agreenent on
Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-3, 55 UNT.S 187
(“GATT 1947”). Conmmerce orders the posting of a cash deposit in an
anount equal to the estinmated average anmount by which the foreign
mar ket val ue exceeds the United States price, that is, the dunping
margin. 19 U S.C. 8§ 1673b(d)(1)(B) (1994); see also 19 U S.C. §

1673e(b) (1994) (applying simlar calculation for Commerce’s final
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determ nation). Comrerce then cal cul ates the cash deposit rate by
dividing “‘the aggregate dunping margi ns by the aggregated United

States prices.’” See, e.q., National Steel Corp. v. United States,

20 CI'T 743, 746, 929 F. Supp. 1577, 1581 (1996) (citing 19 C.F.R

§ 353.2(f)(2) (1993)); accord 19 U.S.C. § 1677(35)(B) (stating that

““wei ght ed average dunping margin’ is the percentage determ ned by
dividing the aggregate dunping margins . . . by the aggregate
export prices . . . .7). Commerce interprets the term “United
States price” as the sale price after Commerce has nade al

adj ustnments as provided for by law. See National Steel, 20 CIT at

746, 929 F. Supp. at 1581 (citing 19 CF.R 8 353.41(d)(iii)
(1993)).

When an anti dunpi ng duty i s i nposed upon i nported nerchandi se,
Commerce calculates an assessnent rate for each inporter by
dividing the dunping margin for the subject nerchandise by the
ent ered val ue of such nerchandi se for normal Custons purposes. See

19 C.F.R § 351.212(b).

In pronulgating 19 C F. R 8§ 351.212(b), Comrerce reasoned as
fol | ows:

[ Section] 351.212(b)(1) [deals] with the nethod that
[Cormmerce] will use to assess antidunping duties upon
conpletion of a review . . . [Conmmerce] provided that
it normally will calculate an “assessnent rate” for each
i nporter by dividing the absol ute dunpi ng margi n f ound
by the entered value . . . . [ The rule] nerely
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codi fi ed an assessnent net hod t hat [ Conmerce] has cone to
use nore and nore frequently in recent years.

Hi storically, [Comrerce] (and, before it, the
Departnent of Treasury) used the so-called “master list”
(entry-by-entry) assessnent nethod. Under the naster
i st met hod, [ Conmerce] woul d |ist the appropriate anount
of duties to assess for each entry of subject merchandi se
separately in its instructions to the Custons Services.

However, in recent years, the master |ist nethod has
fallen into disuse for two principal reasons. First, in
nost cases, respondents have not been able to link

specific entries to specific sales, particularly in CEP
situations in which there is a delay between the
inportation of nerchandise and its resale to an
unaffiliated custoners. Absent an ability to link
entries to sales, [ Conmerce] cannot apply the master |i st
met hod. Second, even when respondents are able to link
entries to sales, there are practical difficulties in
creating and using a master list if the nunber of entries
covered by a review is large. Preparing a master |ist
t hat covers hundreds or thousands of entries is a tine-
consum ng process, and one that is prone to errors by
[ Commer ce] and/or Custons Service staff.

Anti dunping Duties; Countervailing Duties, 62 Fed. Reg. 27,296,

27,314 (May 19, 1997).

B. Contentions of the Parties
1. Commerce’s Contentions
Commer ce contends that the cal cul ation of the assessnent
rate pursuant to 19 C.F.R § 351.212(b) by dividing the dunping
margin by the entered val ue of the subject nmerchandi se was
reasonabl e and in accordance with law. See Def.’s Mem In Qop’'n

to Pls.” Mdt. J. Agency R (“Def.’s Mem) at 4-7.
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According to Comerce, the requirement of 19 U S C §
1675(a) (2) that the amount by which NV exceeds CEP (or EP)“be the
basis for the assessnment of . . . antidunping duties” is fully
satisfied by the nethodology devised in 19 CF. R 8§ 351.212(b)
because the first step of the calculation, the conputation of the
dunping margin (the nunerator) as the difference between NV and
Koyo’s CEP, supplies the statutorily-prescribed basis for the
entire fornula set forth in 19 CF. R 8§ 351.212(b). 1d. at 5-6

(citing Koyo Seiko Co. v. United States, 16 CIT 539, 796 F. Supp.

1526 (1992)). Comrerce further asserts that “[t]he purpose of
using entered value in the denomnator [in the formula for an
assessnent rate] is to allocate the dunping margin anong the

inporters of the nerchandise.” 1d. at 4.

2. Koyo’'s Contentions

I n response, Koyo asserts that Conmerce unlawful |y cal cul at ed
the antidunping duty assessnent rate under 19 C.F.R § 351.212(b)
because Commer ce used the entered val ue for the subject nmerchandi se
as the denomnator in the fornula. See Pls.” Mem Supp. Mt. J.
Agency R (Pls.” Mem) at 6-8;, Koyo's Reply Br. at 2-6. Koyo
all eges that because 19 U S.C. 8§ 1675(a)(2)(A),(C requires that
t he dunping margin be calculated as the difference between NV and
CEP, and since NV and CEP are both price-based concepts, the | ogic

of the statute necessitates that the denom nator used in the
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formula nust also be a price-based concept, specifically, sales
value. See Koyo's Reply Br. at 2, 4. Koyo, therefore, concludes
that Commerce’ s use of entered val ue instead of sales value as the
denom nator is either unreasonable or in violation of the statutory

| anguage of 19 U.S.C. 88 1675(a)(1)(B) and 1675(a)(2). 1d.

Furt hernore, Koyo nmintains that because Commrerce al ways uses
sal es val ue as the denoni nator for cal cul ati ng cash deposit rates,
Commerce nust apply the same cal cul ation nethod to the assessnent
rates. See Pls.” Mem at 4. Koyo argues that Commerce’ s use of
di fferent denom nators for cash deposit rates and assessnent rates
creates a distinction between the two that conflicts with the

mandate of 19 U S.C. 8§ 1675(a)(2). See Koyo's Reply Br. at 4.

Finally, Koyo notes that Comrerce’s use of 19 CF.R 8§
351.212(b) 1is wunreasonable as applied because all of Koyo's
nmer chandi se for the POR was i nported solely by KSU and, therefore,
Comrerce’ s purpose of using entered value as the denom nator in
order to “‘allocate the dunping nmargin anong inporters of the
mer chandi se produced’” has no rel evance to Koyo's situation. |[d.

at 3.

Al t hough Koyo concedes that this Court wupheld Conmerce’s

met hodol ogy for cal culating the assessnent rates in Koyo Sei ko Co.

v. United States, 16 CI T 539, 796 F. Supp. 1526 (1992), vacated in
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part on ot her grounds, 806 F. Supp. 1008 (1992) (“Koyo 1992”), Koyo

asserts that the issue was not finally resolved by a determ nation
by the Court of Appeals for the Federal GCrcuit (“CAFC). See id.

at 5-6; Pls.” Mem at 5.

3. Ti nken’ s Contentions

Contrary to Koyo and in support of Commerce, Tinken contends
that the | anguage of 19 U.S.C. 88 1675(a)(1)(B) and (a)(2) permts
Comrerce’ s net hodol ogy for cal cul ati ng assessnent rates because the
mere fact that the nunerator is calculated as the difference
between NV and CEP satisfies the statutory requirenent to use the
differential as the basis for the entire fornula. See Tinken's
Resp. to Pls.” Mem Supp. J. Agency R (“Tinken's Resp.”) at 4-5.
Ti mken al so points out that, contrary to Koyo’'s claim there is
bi ndi ng precedent by the CAFC uphol di ng Cormer ce’ s net hodol ogy for
purposes of calculating cash deposit rates and assessnent rates.

Id. at 6-7 (citing Torrington Co. v. United States, 44 F.3d 1572

(Fed. Cir. 1995)).

C. Anal ysi s
The issue presented by Koyo is whether 19 U S. C 88
1675(a)(1)(B) and (a)(2) require Commerce to cal cul ate assessnent

rates using sales value, rather than entered val ue.



Court No. 99-01-00001 Page 16

The Court’s analysis begins wth an examnation of the
rel evant statutory provisions. Section 1675(a)(1)(B) provides that
Commerce shall “review, and determne (in accordance wth
paragraph(2)), the anount of any antidunping duty ”
Par agraph two states that the anmount by which normal val ue exceeds
export price (or constructed export price) “shall be the basis for

the assessnent of . . . antidunping duties on entries of

merchandise . . . .” 19 U.S.C. 8§ 1675(a)(1)(B), (a)(2).

Koyo contends that this |anguage indicates Congress has
directly spoken to the precise question at issue, dictating that
t he sal es val ue shoul d be used as the denom nator for the purposes
of calculating assessnent rates. See Koyo's Reply Br. at 4.
However, the plain |anguage of the statute does not positively
speak to the question at issue. It merely provides that the
di fference between NV and CEP (or EP) “shall be the basis” for the
assessnment of duties. 19 U.S.C. 8 1675(a)(2). |In fact, there is
nothing in 19 U S.C. 88 1675(a)(1)(B) or (a)(2) which states that
Commerce i s prohibited fromusing any concepts ot her than NV and EP
(or CEP) to devise the formula for assessnent rates. |f Congress
wanted to create a precise fornmula or exclude all other concepts

fromany part of the calculation, it would have said so in clear

and unequi vocal terns. See United States v. Int’l Bus. Machs.

Corp., 892 F.2d 1006, 1009 (Fed. Cir. 1989). Congress’ choice to
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designate just the first step in the calculation indicates that
Congress purposely left the task of devising the forrmula to

Comrerce’ s experti se.

Because the |anguage of the statute is not dispositive, we
turn to the legislative history of 19 U S.C. 88 1675(a)(1)(B) and
(a)(2) to determ ne whether Congress has “directly addressed the

preci se question at issue.” Chevron, 467 U S. at 843; Suranerica

de Al eaciones Lam nadas, C.A. v. United States, 966 F.2d 660, 667

(Fed. Gr. 1992). The language of 19 U S.C. 8§ 1675(a)(2) derives
from19 U S.C. § 1673(2)(B) (1994), which states that “there shal

be inmposed upon . . . nerchandise an antidunping duty . . . in an
anount equal to the amount by which the normal val ue exceeds the
export price (or the constructed export price) for the
mer chandi se.” Section 1673(2)(B) is, in turn, a result of
Congr essi onal amendnent to the antidunping |aws by reason of the

URAA. See Sharp Corp. v. United States, 63 F.3d 1092, 1093 (Fed.

Cr. 1995). Although many of the statutory terns have been renaned
under the the URAA (e.g., "export price" replaced "purchase price,"”
"constructed export price" replaced "exporters sales price," and
"normal val ue" replaced "foreign market val ue"), the substance of
these terns remai ned the sane as it was before the anendnents. See
Sharp, 63 F.3d at 1093 n.1. The URAA anendnents, in turn, adopted

the standard definition of dunping enployed by Article VI of GATT
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1947. See, e.q., RaJ BHALA, | NTERNATI ONAL TRADE LAW CASES AND MATERI ALS
649 (1996). Thus, the Congressional choice of | anguage found in 19
U S C 88 1675(a)(1)(B) and 1675(a)(2) is aresult of the evolution
of antidunping law. There is nothing in the history of GATT 1947,
the URAA, or 19 U.S.C. 88 1675(a)(1)(B) and (a)(2) that indicates
any intent to designate a specific denom nator for the assessnent
rate fornmul a. Therefore, the Court concludes that neither the
statute nor its legislative history provides an “unanbi guously
expressed intent” with regard to the precise question at issue.

Chevron, 467 U.S. at 843.

In situations where Congress has not provided clear guidance
on an issue, the Chevron test requires us to defer to the agency’s
interpretation of its own statute as long as that interpretationis

reasonabl e. See Chevron, 467 U. S. at 845; Koyo Seiko, 36 F.3d at

1570; 1PSCO 965 F.2d at 1061. Therefore, we are to exam ne
whet her Commerce’s promulgation of 19 CF. R § 351.212(b) was

reasonabl e under the statutory nmandate.

Section 1675(a)(2) provides that the dunping margin “shall be
the basis for the assessnent . . . of antidunping duties on entries
of the nmerchandise . . . .~ 19 U S.C. 8§ 1675(a)(2)(0O. Koyo
argues that Commerce’s inclusion of the entered value in the
assessnment rate fornmula is unreasonable in view of this | anguage.

See Koyo's Reply Br. at 2, 4. This Court disagrees. Congress’ use
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of the term“basis” does not manifest its intent to tie the nm nuend
and subtrahend of the dunping margin cal culation to the denom nat or

used in the assessnent rate fornula.

The dictionary definition of “basis” is “the principal
conponent.” BLACK S LAwDIcTionary 151 (6'" Ed. 1990). Congress’ use
of the term*®“basis” inplies neither exclusivity of components nor
simlarity anong them The statutory |anguage sinply neans that
the dunping margin should be a principal conponent of the
cal cul ation and Cormerce fully satisfied this requirenment. As this
Court has already stated, “Commerce did in fact calculate the
dunpi ng nargi ns as the difference between foreign market val ue and
the U.S. price, which was therefore the basis for the assessnent of
dunping duties” in accord with the requirenents of 19 U S. C 8§
1675(a) (2). Koyo 1992, 16 CIT at 541, 796 F. Supp. at 1529.
Commerce’s use of a figure different fromNV or EP (or CEP) as the
denom nator in the assessment rate formula is not unreasonable

under the statutory nandate.

Koyo nai ntai ns that Comrerce’ s use of the entered val ue was an
unr easonabl e choi ce “[ b] ecause [ when] the basic buil ding bl ocks for
the margin calculation [,that is, NV and CEP,] . . . are all based
on price, . . . the only lawful ratio by which to establish the
assessnment rates is one in which the denom nator is al so based on

sales value . . . .7 Pls.” Mem at 8. In essence, Koyo alleges
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that anong other choices, Commerce’s use of the “entered val ue”
concept as the denom nator was in violation of the logic of the
statute because entered value is entirely divorced from sale.
Koyo's Reply Br. at 2, 6. This <claim is unwarranted.
Traditionally, the entered val ue of nerchandi se for normal Custons
purposes is equal to the invoice value of the subject nmerchandi se
|l ess freight, insurance prem um costs and other applicable non-

duti abl e charges. See Mtsubishi Int’l Corp. v. United States, 78

Cust. . 4, C D. 4686 (1977); Pistorino & Co. v. United States, 65

Cust. . 387, CD 4110 (1970); S. Vollman & Sons v. United

States, 10 Cust. C. 532 (1943); Mtsui & Co. v. United States, 7

Cust. Ct. 598 (1941); United States v. Von Hamm Young Co., 1 Cust.

. 597 (1938). The invoice value, in turn, is defined as the
purchase price of the subject nerchandise or, “in the case of
nmer chandi se not purchased or consigned for sale, a statenent of the
fair retail value in the country of shipnment.” 19 CF R 8§
145. 11(b) (1998). Therefore, the entered value of the subject
nmerchandi se is an adjusted purchase price of the nerchandi se,
clearly a sales-related concept. If Koyo's desire is to have a
sal es-rel ated concept for the denom nator, the Court points out

that Commerce’s current net hodol ogy al ready satisfies Koyo' s w sh.

Alternatively, Koyo alleges that Commerce’ s nethodol ogy is

unreasonable as applied in view of the fact that (a) Koyo Seiko
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Co., Ltd. has only one inporter of its nerchandise, KSU, its
subsidiary, and (b) Commerce’ s argunent for using entered val ue as
the denomnator is to “allocate the dunping margin anong
[different] inporters.” Koyo's Reply Br. at 3. Koyo asserts that
the assessnent rate fornmula is inapplicable to Koyo's particul ar

situation. 1d. The statenent suffers fromnultiple flaws.

First, Koyo fails to observe that in additiontoits desireto
al l ocate the dunping margin anong inporters, Comrerce had other
valid notives for adopting entered value as the denom nator, for
exanpl e, adm ni strative ease, accuracy, pronptness and efficiency.

See Antidunping Duties; Countervailing Duties, 62 Fed. Reg. at

27,314-315.

Second, this Court is not aware of any prohibition against
allocating the dunping margin anong the nerchandise of one

i nporter.

Third, it would be unreasonable, if not anomalous, for
Commerce to devise an assessnent rate fornula for inporters
enj oyi ng exclusivity with manufacturers different fromthe formul a
applied to all other inporters. This approach would allow
manuf acturers and inporters to nmanipulate assessnent rates by
changing the nunber of inporters. It would also wunfairly

di sadvantage those inporters who, because of contractual
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obl i gations, unfavorable fluctuations of market, or because they
are at the initial stages of business devel opnent and are faced
with financial constraints, are unable to engage in exclusive
i nport arrangenents. Commerce is not expected to cater to Koyo's
private circunstances based on Koyo's preferences in doing

busi ness, its corporate structure or busi ness needs.

Finally, Koyo argues that the nethodology for calculating
assessnent rate is unreasonabl e because it differs fromthat used
for cal culating cash deposit rates. See Pls.” Mem at 6-8; Koyo's
Reply Br. at 4. Koyo clains the distinction is not authorized by
19 U S.C. §8 1675 (a)(2)(C). See Koyo's Reply Br. at 4. Koyo is
incorrect. As Tinken correctly points out, the issue was already

resolved by Torrington Co. v. United States, 44 F.3d 1572 (Fed.

Cr. 1995) where the CAFC held that:

Section 1675(a)(2) does not require the sanme net hod
of calculation for assessnent rates and cash deposit
rates. Nor does it specify a particular [denom nator]
when cal cul ating either assessnent rates or cash deposit
rates. Rather, the statute nerely requires that [the
dunping margin], the difference between foreign narket
value and United States price, serve as the basis for
both assessed duties and cash deposits of estimted

duties. . . . [ The] use of different nmethods for
calculating these rates does not conflict with the
stat ute.

Id. at 1578.

Furthernore, 8§ 1675(a)(1)(B) and (a)(2) do not state that the

assessnent rates for each entry of subject nerchandise nust be
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identical to cash deposit rates. Had Congress wanted both figures
to be the sane, it would have stated so in definite terns rather
than nerely provide a basis for these two different cal cul ations.
Commerce’s practice reflects the fact that cash deposits are
not hing but estimates of future dunping liabilities and, because
the Tariff Act nerely requires that both the deposit rate and the
assessnment rate be derived from the same dunping nmargin
differential, there could be no certainty that the cash deposit

rate would be equal to the actual assessnent. See generally

Certain Hot-Roll ed Lead and Bi smuth Carbon Steel Products Fromthe

Uni t ed Ki ngdom Fi nal Results of Countervailing Duty Adm ni strative

Revi ew, 60 Fed. Reg. 54,841 (Oct. 26, 1995); Antifriction Bearings

(& her Than Tapered Rol |l er Bearings) and Parts Thereof From France;

et al.: Final Results of Antidunping Duty Adnmi nistrative Reviews,

57 Fed. Reg. 28,360 (June 24, 1992). A cash deposit rate may
differ fromthe assessnent rate and, if actual duty |evels exceed
the cash deposits, Commerce instructs the Custons Service to

collect the difference. See, e.q., Final Results of Antidunping

Duty Administrative Reviews and Revocation in Part of an

Anti dunping Duty Order, 58 Fed. Reg. 39,729 (July 26, 1993).

CONCLUSI ON
In light of the above and the considerable discretion that

Congress afforded Conmmerce in 88 1675(a)(1)(B) and (a)(2), the



Court finds Commerce’s nethodol ogy reasonable and sustains its

nmet hodol ogy for cal culating the assessnent rate. See |ICC |Indus.,

Inc. v. United States, 812 F. 2d 694, 699 (Fed. Cr. 1987); Consuner

Prods. Div., SCMCorp. v. Silver Reed Anerica, Inc., 753 F. 2d 1033,

1039 (Fed. Cir. 1985).

NI CHOLAS TSOUCALAS
SENI OR JUDGE

Dat ed: June 1, 2000
New Yor k, New Yor k
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